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LOCAL
Proposed site is too close to homes

It seems that casinos are popping up more than Starbucks in Snohomish County. Within a five-mile radius of our home there are at least seven casinos. None of these establishments are as close to residences as the latest one proposed at 620 SE Everett Mall Way.

This latest casino/restaurant/ lounge in the works (The Club, owned by Fair Deal Inc.), is seeking a setback variance so that it might have live music within 25 feet of residences (single family homes) instead of the 100 feet required by the zoning code.

The proposed casino will occupy a building that sits just off the backyards of several homes. Once it was Gerry Andal's Restaurant, then housed junior hockey bingo.

When it was Gerry Andal's there were lots of problems with music troubling the generally quiet cul-de-sac in which we live. There was a study done recently to review noise levels outside of the building. This was done by the same company that had done the same type of study when it was Gerry Andal's, back in 1993! The study was done with recorded music, and at a time of high commuter traffic.

It's tough to get neighbors involved, even though it is going to affect the value of our single family homes. Most neighbors are disgusted with city government, figuring the city gets through whatever is going to make money for it.

There is a public meeting scheduled for March 7 to discuss and decide on the variance. Seems we are the voices that stand alone.

Sandra Greer

Richard Van Tassel

Everett
County sues Swinomish, government over marina

By JAMES GELUSO and LEVI PULKKINEN, Staff Writers 

Skagit County has made good on a long-standing threat. Last week, the county filed a lawsuit alleging that five federal agencies are letting the Swinomish Tribe build a 1,200-slip marina without paying enough attention to the impacts on threatened chinook salmon.

Tribal officials accused the county of filing the motion out of spite and of grossly exaggerating the proposed marina's size and scope.

The federal agencies named in the suit say the tribe won't be allowed to turn a spade of dirt until it completes a thorough study.

The lawsuit, which was filed Feb. 15 in U.S. District Court in Seattle, is the latest in a long, costly series of legal battles between the county and the tribe. The tribe is working on its response.

The county accuses the federal agencies of approving the project too easily. People wanting to build similar projects elsewhere have had to conduct more studies and make more concessions to fish, even for much smaller projects, the county asserts. The county said the permit process for the Swinomish marina was less rigorous than what the federal government required for nine recreational boat docks on the Columbia River.

"I don't object to what they're trying to accomplish for economic development," County Commissioner Don Munks said. "We've always maintained that no other entity than a tribe could get through loopholes for a project like this."

Tribal spokesman Marty Loesch compared the Swinomish project to Cap Sante Marina, on the Anacortes waterfront, which is only slightly smaller than the tribe's planned marina.  

"Why is it OK on that side of the island and not this one?" said Loesch, who is also one of the tribe's attorneys.

Planned for a 238-acre piece of tribe-owned reservation land, the marina would include an 83-acre boat basin connected to the Swinomish Channel. The basin would be dug out of an area that's now a fallow potato field.

Suit challenges permits

The lawsuit asks for the project's permits to be voided until the tribe completes the proper regulatory reviews, including a formal consultation with federal wildlife agencies concerning the project's impact on threatened chinook salmon.

The U.S. Army Corps of Engineers issued a permit allowing the project on the condition that the salmon consultation be finished before work begins.

The consultation is under way, said Steve Landino, the Washington habitat chief for the National Marine Fisheries Service. An informal consultation was already done in 1999, just before the chinook salmon was put on the federal list of threatened species. The consultation now being done is a more involved, formal process.  

"We are developing a biological opinion that is a part of a formal consultation with them and it is in a draft right now," Landino said. "In my own view, that will address the issues in the lawsuit."

The lawyer hired by the county says the process used by the agencies is in the wrong order.

Bart Freedman, of the Seattle law firm Preston Gates and Ellis, said the Corps should have waited until the salmon consultation is finished. Only then will it be clear what conditions need to be placed on the permit, Freedman said.

Concerns for salmon

Loesch said the marina, together with the wetlands the tribe plans to create, will actually help salmon by returning tidal influence to diked-off farmland, making the area "closer to how things were."

"This project, in addition to developing a marina, will return wetlands previously filled to functionality," Loesch said. "Every biological analysis of the project has shown it to be at least neutral for fish and potentially even positive."

A consultant's study, commissioned by the county, says Loesch's view is too rosy. The biological analyses have overlooked many potential negative impacts to salmon from the construction of the marina and from marina operations, the study said.

But those impacts are exactly what are being studied now, Landino said. The formal consultation will examine indirect impacts such as small oil spills and sewage spills that can occur in marinas, and the impact of potential nearby development.

The lawsuit is asking the federal agencies to enforce rules about which the commissioners regularly complain. During their sessions, all three commissioners have publicly accused federal agencies and the tribe of being more interested in fish than people.

In this case, Munks admitted that commissioners are asking the agencies to put fish before jobs.

But he said the Swinomish Tribe has fought for extraordinary measures to protect fish elsewhere in the county, and should apply the same standard to its own project.

Loesch flung the charge back at Munks.

"There is no little irony that the county that fights against fish protection everywhere else in the county is apparently only interested in it on the Swinomish Reservation," he said.

Tribe questions motives

County actions during the permitting process have already set the proposed project back years, Loesch said. Thus far, he said the tribe has spent about $7 million to acquire the land, conduct environmental assessments and fight a lawsuit the county has filed with the Bureau of Indian Affairs to keep the tribe from gaining full sovereignty over the regained properties.

Tribal Chairman Brian Cladoosby said he's disappointed that the county — often a cheerleader for economic development — has chosen to fight the tribe's efforts to grow an economy on the reservation.

"It seems like the commissioners would be working with the tribe to bring economic development here, and not paying Seattle lawyers to fight it," Cladoosby said.

The county has paid Preston Gates and Ellis about $167,000 for lawsuits concerning the Swinomish marina alone from 2001 to 2004.

Although tribal leaders hope the marina will draw developers to the area, Loesch said the tribe has no plan to build a "resort community" there. He said tribal leaders have repeatedly explained their desires for the property to county officials, who continue to assert that the tribe has a grander plan for the area.

"The purpose of the marina is to attract development to the reservation," Loesch said. "What that development is going to be remains to be seen."

Market forces will shape development in the area, Loesch said, and all development will meet environmental standards.

As with other tribal endeavors, development attracted to the area by the marina will add to the Skagit County economy, Cladoosby said.

"The majority of the tribe's economic development activities provide support for the entire county," Cladoosby said. "This brings needed jobs to the community."

The tribe currently employs more than 500 workers and supports an annual payroll of $16 million, Loesch said. He said 75 percent to 80 percent of the tribe's employees are not tribal members.

Loesch said the tribe doesn't yet know how many jobs the marina project would create.

Trust status fought

The lawsuit is the second legal action the county has taken recently to stop the marina. Two years ago, the county filed a challenge to the tribe's effort to have 350 acres of reservation land returned to trust status.

Reservation lands are commonly held in trust by the federal government, removing them from local property tax rolls and ensuring that tribes can exercise their sovereign authority on them. But the trust status of some reservation lands was lost when the federal government sold the parcels to non-tribal landowners in the early 1900s.

One of the Swinomish Tribe's priorities is to return all reservation land to tribal ownership and put it in federal trust, Cladoosby said. In recent years, the tribe has bought back about 1,100 acres of reservation land, including the 350 acres where the marina would be located.

The county's challenge to the trust conversion is currently before a Bureau of Indian Affairs administrative hearings board in Washington, D.C.

Loesch said it's unlikely that the county will win its appeal.

"The county lost its challenge to this transfer twice already," he said. "At this point, the best the county can hope for from its continuing appeal is that the application process will start again."

If the county did ultimately succeed in keeping the land on the local tax roll, it would be the first municipality to succeed in such an appeal.

The Department of Interior's administrative court almost always approves on-reservation fee-to-trust transfers like the one the Swinomish Tribe is asking for, said Bob Anderson, director of the University of Washington's Native American Law Center and counsel to the Department of Interior during the Clinton administration. Those it does reject have only been thrown out for procedural reasons — usually failure to notify local governments — and are usually reintroduced.

History of lawsuits

The marina is just one of many areas of contention between the county and the tribe.

The tribe has sued the county over Skagit River water rights, and the two were on opposite sides of the table during the Baker River dam relicensing negotiations. But the most contentious battle was over the tribe's demand that the county regulate farmland for better fish protection. The tribe wanted the county to impose wide "buffer zones" around streams that would replace swaths of farmland with unfarmable vegetation. The battle made it to the state appeals court, and the county won by adopting a set of penalties for harming fish and a monitoring program.

Munks insists the suit over the marina is not payback for the tribe's legal assaults.

"Whether they had filed anything against us, we're going to pursue this," he said.

James Geluso can be reached at 360-416-2146 or by e-mail at jgeluso@skagitvalleyherald.com. Levi Pulkkinen can be reached at 360-416-2138 or by e-mail at levip@skagitvalleyherald.com
Making policy without the data is a gamble, too 

PETER CALLAGHAN; THE NEWS TRIBUNE
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Earlier this month at a state Senate hearing on a bill to increase taxes on minicasinos, both sides used the same statistics for their purposes. 

Casino owners pointed to state-produced numbers on casino profitability that showed the tax would drive lots of casinos out of business.

Backers of the tax used the same Gambling Commission numbers to show most were struggling already and likely would fail on their own. Even the official analysis by the state Office of Financial Management relied on the statistics to estimate how much money the tax would generate and how it would affect the businesses.

“Based on 2003 information for house-banked card rooms, 33 were operating at an overall net loss (including the food and drink portion of the business),” the OFM analysis reported. “When we apply the additional 10 percent state tax, an additional 24 house-banked card rooms would be operating at an overall net loss (for a total of 57).”

But this isn’t about which side is right and which is wrong. It’s not even about how accurately they used the commission’s statistics.

What this is about is that such detailed statistics on the finances of minicasinos might not be available to the Legislature and the public in the future. That’s because the Gambling Commission’s staff decided to drastically reduce the amount of information casinos are required to report.

The old quarterly activity report required 21 pieces of information about a casino’s operations. The new form has six lines.

The staff used to compile detailed quarterly studies listing each casino and its financial performance. It now issues a report showing just the amount bet and the taxes paid.

In place of the detailed, public and easy-to-follow quarterly reports, the commission now requires annual financial statements that might – or might not – be available to the public. The reports will not present apples-to-apples information because casinos will report on different time periods depending on their own business year.

And the commission might – or might not – compile reports from these documents that allow people to watch the casino industry and individual casinos in their neighborhoods.

“I don’t know how anyone could think having less information is better than having more information,” said Sen. Margarita Prentice (D-Renton), the sponsor of the bill to add the state tax on minicasinos. “This is one of those right-to-know cases.”

Amy Hunter, administrator of the Gambling Commission’s communications and legal division, said the old reporting requirements were time-consuming to collect and compile. The commission staff didn’t use a lot of the numbers and rarely audited them.

“If we’re not using that information, it doesn’t make sense to ask for that information,” she said.

The staff also asked the “stakeholders” for their views. Who are the stakeholders? Primarily the gambling licenÂ­sees regulated by the commission.

“We had about 25 licensees who said it’s easier for them,” Hunter said.

The new financial reports will provide more data to the commission than the old reports, she said. And the casinos must have them audited by independent accountants.

Until someone requests the reports under the state open records law, however, she isn’t sure if they will be subject to public disclosure.

None of that is as good as how it was before. Even if the same information can be harvested from the new forms, it will be much harder, take much longer and be less complete. 

But as long as the stakeholders/gamblers prefer it, what’s not to like?

Sen. Darlene Fairley (D-Lake Forest Park) filed a bill to return to the old reporting requirements. House commerce committee Chairman Steve Conway (D-Tacoma) said he wants the information to be collected and made public as it was before the changes.

“How can the people make policy on minicasinos without that information?” Conway asked. 

Peter Callaghan: 253-597-8657 

peter.callaghan@thenewstribune.com

Tax increase on minicasinos akin to mugging 

DAN VOELPEL; THE NEWS TRIBUNE

Last updated: February 27th, 2005 08:13 AM 

"My understanding is the (companies) that are named in the 20 (that will go out of business) are those that are already losing mone. So this (new state tax) would simply tip them over the edge. And what will is the ones remaining will be that much stronger. Because the major problem is there's simply too many of them." 

Sen. Margarita Prentice (D-Renton), chairwoman of Ways & Means Committee

Welcome to doing business in the state of Washington with the Democratic Party in charge and a $2.2 billion budget deficit. 

Knowingly and willfully taxing some companies out of business becomes acceptable – with twisted justification that government, rather than consumers, should winnow the marketplace.

Maybe the context of Sen. Prentice’s quote will influence how you feel about it. The companies she predicts will go out of business are minicasinos – social card rooms where gamblers play blackjack, poker, pai gow and other games of chance.

If you perceive gambling as a scourge on a moral society, you might not mind taxing minicasinos out of existence.

But if you consider playing blackjack just another way to spend your discretionary entertainment dollar, you should care.

Prentice made her statement at a Feb. 16 public hearing of her own committee on a bill she introduced. Her bill would institute a state tax of 10 percent on gross revenue at 95 house-banked card rooms and 30 poker rooms across the state.

Those minicasinos already pay, on average, a 10 percent gambling tax to their local city or county governments, according to the state Gambling Commission. They also pay another 1.5 percent state business tax.

For most minicasinos, the new state tax would nearly double the total taxes each pays and bring the overall rate to 21.5 percent – reportedly the highest rate on any business class in the state.

Here’s why the Legislature should reject Prentice’s proposed tax:

1. Gambling is here to stay.

If the motivation behind this tax proposal stems from a desire to wipe out gambling by taxing minicasinos out of existence, it won’t work. The real winners will be American Indian casinos. Tribal casinos don’t pay any taxes to local or state governments.

What about Sen. Prentice’s assertion that her tax proposal helps thin the herd of minicasinos competing against each other? Pure fallacy. The biggest competitors to nontribal minicasinos are tribal casinos – and vice versa.

2. The marketplace will winnow the field of poorly performing minicasinos – as it does for other kinds of businesses.

That’s not the government’s job. In 2003, the last year for which the Gambling Commission has records, 33 of 95 house-banked card rooms and seven of 30 poker rooms operated at an overall loss. Some already have closed for various reasons. Ultimately, more will.

Government shouldn’t “tip them over the edge,” as Prentice proposes to do.

3. The tax would put people out of work.

The state estimates 1,560 workers would lose their jobs due to the closure of 20 minicasinos. The Recreation Gaming Association, however, contends up to 53 minicasinos would go out of business, costing more than 4,000 jobs. Why the disparity in numbers? Because even some profitable, established minicasinos couldn’t operate with a new state tax.

Chris Kealy, managing partner of the Iron Horse Casino in Auburn, offered up his financial reports as an example. Last year, he paid $1.6 million in taxes, mostly to the City of Auburn. He and 19 other investors split the $556,000 profit – a 14 percent return on investment. Not bad. But had the state tax applied last year, the Iron Horse would have generated $2.6 million for government and $29,000 for the investors to split.

“You can’t run a business on a $29,000 profit margin. I’ll close it,” Kealy said. “I’ll have to, (meaning) 176 people will be out of a job. This is part of the grinding effect we’ll see.”

4. A tax on gambling establishments isn’t a true sin tax.

Sin taxes on alcohol and cigarettes punish the consumers who use those “sinful” products. The gambling tax doesn’t punish the gambler. It punishes the business owner, who has no way to pass the tax on to the consumer.

5. Cities and counties have had the ability to tax minicasinos up to 20 percent for years, but most don’t.

Thirty-three of 96 cities levy the full 20 percent tax on minicasinos. No wonder most don’t have any minicasinos. That’s fine. Most local governments understand a 20 percent gambling tax would wipe out their tax-paying businesses.

No wonder Robert Ransom, a city councilman from Shoreline, testified against the tax proposal. More than 9 percent of Shoreline’s city budget – the largest percentage of any city in the state – comes from its tax on five minicasinos. A new state tax would drive at least four of Shoreline’s minicasinos out of business, Ranson predicted.

So why do this? I asked Prentice last week.

The Gambling Commission allowed minicasinos to raise the minimum bet from $100 to $200 last summer, she said, and then the gambling industry “got grabby and imagined they were entitled to (video slot) machines.” Voters rejected that proposed expansion initiative in November.

Prentice said she doesn’t perceive gambling as evil. Neither does she “want the government to tell me what I can do for recreation.” Nor does she believe the gambling industry’s dire predictions of closures and job losses.

“We’ve made millionaires of those guys,” she said, while attributing failing minicasinos to poor management decisions and poor locations where no business could succeed.

“Do you think I’m being punitive?” she asked me.

Yes, I do.

I can’t imagine we would tolerate such a cavalier mugging by state government of any other business class. 

Dan Voelpel: 253-597-8785

dan.voelpel@thenewstribune.com

NATIONAL
Top court to weigh reservation gas tax

By HOPE YEN

ASSOCIATED PRESS WRITER

WASHINGTON -- The Supreme Court said Monday it will consider whether states may tax motor fuel that is sold on Indian reservations.

Justices will review a case that sided with the Prairie Band Potawatomi tribe in Kansas. At issue is whether states may tax non-Indian companies off-site that distribute fuel to tribal operators on reservations, with the expectation that the companies would then recoup their costs by collecting from tribal retailers.

Federal law bars the imposition of tax on tribal retailers without clear congressional authorization. As a result, the Denver-based 10th U.S. Circuit Court of Appeals ruled that the tax, while not directly imposed on tribes, violated tribal sovereignty and created a barrier to interstate commerce.

"Although Kansas has a legitimate interest in raising revenue, this general interest is insufficient to justify the tax ... because it interferes with and is incompatible with strong tribal and federal interests against taxation," the court stated in imposing the ban.

Thirteen other states that impose a motor fuel tax and have Indian lands within their borders had urged the high court to hear the case. They argued that a restriction on their ability to tax uniformly throughout the state will inhibit their ability to fund highway construction and maintenance.

The states filing the friend of the court brief are Arizona, California, Connecticut, Idaho, Iowa, Massachusetts, Missouri, New Mexico, North Dakota, Oklahoma, South Dakota, Utah and Wyoming.

The Kansas tribe runs a casino and a convenience store and gas station.

"The state is not attempting to regulate any activity on tribal lands, is not attempting to exercise jurisdiction over the tribe or its members, and is not even requiring the tribes to collect and remit taxes to the state," Kansas lawyers said in the appeal.

The case is Richards v. Prairie Band Potawatomi Nation, 04-631. Arguments will be heard this fall, with a ruling by July 2006.

On the Net:

Supreme Court: http://www.supremecourtus.gov/

Md. House narrowly OKs slot machine bill

By TOM STUCKEY

ASSOCIATED PRESS WRITER

ANNAPOLIS, Md. -- The state House narrowly voted Friday to legalize slot machines in Maryland, bringing Gov. Robert Ehrlich one step closer to fulfilling one of his biggest campaign promises.

The Senate previously adopted an Ehrlich-backed measure that calls for far more machines. If the two versions can be reconciled, the bill will go to governor, a Republican who for three years in a row has submitted legislation to legalize slots.

The House bill passed with 71 votes, the minimum number required.

"This is not my bill," the governor said, but added: "It's not over yet. We know that. We believe we can make this bill an even better bill."

Ehrlich wants to legalize the machines to raise revenue for the state's ailing schools.

The House version would authorize up to 9,500 slot machines and bring in a projected $1 billion in revenue. The Senate bill would authorize up to 15,500 machines and bring in $1.6 billion in revenue.

The bills also differ in how they apportion the state's share of the revenue. Under the Senate bill, the money would go mostly toward classroom instruction. The House bill would put most of the revenue toward school construction.

Religious groups and other slot machine opponents warned that slots will lead to crime and compulsive gambling and are not a reliable source of revenue for balancing the budget.


